Abstract: There are a significant percentage of people in prison or police detention across the Commonwealth who have not been convicted of an offence. This raises many human rights issues, especially in regard to pre-trial procedures. The article analyses the international legal framework and the Commonwealth legal principles relevant to these issues. Within the course of this examination, consideration is given to the situation in those Commonwealth States which have a civil law criminal justice system, in order to see if they can offer guidance for ways to improve the protection of human rights in pre-trial detention.
Introduction
About one-third of the prison population in the world consists of those who have not been convicted of an offence. There are others who are detained in police custody.
2 These detainees are deprived of their liberty. 3 Given the large number of individuals affected by various forms of pre-trial detention, the relevant procedures must be considered in relation to compliance with international human rights legal standards.
This article considers the human rights of detainees during the entire period of pre-trial detention, starting from the time of police arrest, and analyses the application of these human rights to the conditions of pre-trial detention. Issues of juvenile justice, the role of the courts and of overcrowding in prisons are outside the scope of this article.
Pre-trial detention and human rights in the Commonwealth
considers the legal responsibilities of the State, especially in regard to the key state authorities involved, being the police and prison officials. The particular focus of this article is in relation to certain Commonwealth Member States. While there have been a number of analyses of the human rights protections within the Commonwealth, 5 these have tended to assume (understandably) that all 54 Commonwealth Member States have a common law legal system. However, since the admission of Rwanda in November 2009, there has been an increased awareness that there are a few Commonwealth Member States that have national legal systems based on civil law traditions. 6 This article explores the experience of those Member States with criminal law systems based on civil law traditions -being Cameroon, Mauritius, Mozambique and Rwanda -to determine whether their experiences may be relevant to the rest of the Commonwealth in improving the protection of human rights in pre-trial detention. In relation to these four States, the authors used a questionnaire completed by their law ministries in order to supplement the research undertaken. The final section briefly considers the influence of customary law in these States, and then reflects on the possible differences between common law and civil law systems to consider for the further development of good practice in relation to pre-trial detention.
International legal framework
There is no single international instrument that sets out all the human rights standards on pre-trial detention. There are some relevant treaty obligations under the International Convention on the Elimination of All Forms of Racial Discrimination (CERD), the International Covenant on Civil and Political Rights (ICCPR), the Convention on the Elimination of All Forms of Discrimination against Women (CEDAW), the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT), the Convention on the Rights of Persons with Disabilities (CRPD), and the International Convention for the Protection of All Persons from Enforced Disappearance (ICCPED).
In addition, there are some additional relevant standards developed in non-binding instruments, principally being the following: Standard Minimum Rules for the Treatment We are implacably opposed to all forms of discrimination, whether rooted in gender, race, colour, creed, political belief or other grounds.
While these Commonwealth instruments may be considered as not legally binding in themselves, they are the core documents and values that underpin the rationale for the Commonwealth and, as such, must be taken as having considerable impact on the actions of each Commonwealth Member State. 25 In addition, every Commonwealth Member State is a party to at least one of the international human rights treaties referred to above, which create legally binding obligations on them. 26 In relation to the particular issues considered in this article, the authors have created a Table, which sets out information about the prison population in each Commonwealth Member State and the number of pre-trial detainees, as well as the prison population as a percentage of the national population, the number of female prisoners as a percentage of the prison population and the occupancy level based on official capacity. This Table is set out in the Appendix at the end of this article. According to this Table, the average percentage of the prison population which consists of detainees (including both pre-trial detainees and on remand prisoners) in the Commonwealth is 31.9 percent, which is very close to the entire world's average of 33.6 percent. 28 An analysis of the percentages of detainees of the Commonwealth States in relation to the percentages of States from the rest of the world shows that Commonwealth States appear distributed across the spectrum. For example, 20 Commonwealth States are within the group of States with a percentage of pretrial detainees and remand prisoners within prison population higher than the world average of 33.6 percent: Antigua and Barbuda, the Bahamas, Bangladesh, Barbados, Cameroon, Canada, Cyprus, Grenada, Guyana, India, Kenya, Malta, Mozambique, Nigeria, Pakistan, St Lucia, Sierra Leone, Sri Lanka, Uganda, and Tanzania. The rest of the Commonwealth States are below this average.
On average, Commonwealth prisons are over capacity, with an average prison occupancy level of 144.3 percent. This is higher than the world average of 124.5 percent. The prison population rate per 100,000 is at an average of close to 195 individuals, which is higher than that proportion at the world level, which stands at close to 175. Finally, the average of female prisoners is slightly lower within the Commonwealth in comparison with the world percentage, which is 5.4%.
These figures raise issues about the extent to which these large numbers of detainees have human rights protection. Thus the next section considers the human rights issues that arise for pre-trail detainees.
Human rights issues
An individual is entitled to have respect for all his or her human rights when held in pre-trial detention, with the exception of the one right that cannot be exercised there, being the right to liberty, if limited for a legitimate reason.
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The presentation of the relevant human rights set out in this section follows as closely as possible a time-line from the moment an individual is deprived of liberty until the moment a judicial authority orders release or convicts the individual in question.
Conditions for deprivation of liberty

Right to liberty and security of the person
Both international and regional human rights instruments guarantee the right to personal liberty and security. A state party to these instruments has the obligation to ensure that this right is respected throughout its territory.
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With regard to the security aspect of this right, the Human Rights Committee ('HRC'), which supervises compliance with the ICCPR, has stated that Article 9(1) of the ICCPR 'protects the right to security of person also outside the context of formal deprivation of liberty', and that an interpretation of Article 9 'which would allow a State party to ignore threats to the personal security of non-detained persons subject to its jurisdiction would render totally ineffective the guarantees of the Covenant'. 31 In the view of the HRC, 'it cannot be the case that, as a matter of law, States can ignore known threats to the life of persons under their jurisdiction, just because he or she is not arrested or otherwise detained [on the contrary,] States parties are under an obligation to take reasonable and appropriate measures to protect them '. 32 This makes clear that the legal obligation on a state to protect the right to security of individuals within its jurisdiction continues to the time of arrest, i.e. until the moment immediately before arrest and potential detention. , where the author had received death threats, been subjected to one personal assault and had a colleague murdered, the HRC concluded that Article 9(1) had been violated since Colombia either had not taken, or had "been unable to take, appropriate measures to ensure Mr Delgado's right to security of his person": see above, para 5.5. 34 In the case of Dias v Angola, the HRC concluded that Article 9(1) had been violated since it was the Angolan authorities themselves that was shot from behind by the police before being arrested and without warning, the HRC concluded that his right to security of the person as guaranteed by Article 9(1) had been violated. 35 It is thus important that the right of security of the person is respected during the arrest process and the moments leading to it.
With regard to the right to liberty of the person in general, the International Court of Justice ('ICJ') stated that:
[W]rongfully to deprive human beings of their freedom and to subject them to physical constraint in conditions of hardship is in itself manifestly incompatible with the principles of the Charter of the United Nations, as well as with the fundamental principles enunciated in the Universal Declaration of Human Rights [Article 3 of which guarantees…] the right to life, liberty and security of person.
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Therefore, any deprivation of liberty must be reasonable, i.e. justified by objective reasons, be lawful and only last for the duration that is absolutely necessary in the circumstances.
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The right to liberty also entails the right to freedom from arbitrary arrest and/or detention. 38 The HRC has stated that '"arbitrariness" is not to be equated with "against the law", but must be interpreted more broadly to include elements of inappropriateness, injustice, lack of predictability and due process of law'. 39 According to Principle 2 of the Principles on the Effective Prevention and Investigation of Extralegal, Arbitrary and Summary Executions, each State 'shall ensure strict control, including a clear chain of command over all officials responsible for apprehension, arrest, detention, custody and imprisonment, as well as those officials authorized by law to use force and firearms' in order to prevent extra-legal, arbitrary and summary executions.
The United Nations Trainer's Guide on Human Rights for the Police, which is a non-legally binding guideline, highlights a number of human rights which have to be respected by the police during the exercise of their function. 40 For example, police forces shall not unlawfully discriminate on a basis such as race, gender, religion, language, political opinion, or origin. It underlines that police shall not commit any act of corruption, and that they shall rigorously oppose and combat all such acts. These principles are applicable to the procedures with which the police can arrest and detain an individual. Also, as mentioned above, any deprivation of liberty, and thus arrest and detention, must be devoid of arbitrariness and be legal, reasonable and necessary in any circumstances.
To summarise, restrictions on personal liberty may only be permitted under the following specific conditions:
• Clear stipulation in the law of the reasons, conditions and procedures for the arrest and the requirement of reasonableness and necessity in all the circumstances. 41 This means that the relevant law must be 'sufficiently precise to allow the citizen … to foresee, to a degree that is reasonable in the circumstances, the consequences which a given action may entail'; 42 were alleged to be the sources of the threats and the State party had neither denied the allegations, nor cooperated with the Committee. See above, para. 8. 3 Any arrested person has also the right to have a family member notified of the arrest and the place of detention. Moreover, this right further entails the right to communicate with, and be visited by, relatives and others. 55 After the arrest, the person arrested must also be informed of any charges against them. 56 The decision by the police whether to charge an arrested person should be made within a short period of time. 57 Any charge made must be notified to the arrested person:
• as soon as the charge is first made; or
• when in the course of an investigation a court or the prosecution decides to take procedural steps against the suspect.
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The arrested individual must also be informed of the nature and cause of the charge in detail in a language which they understand. 59 The HRC has explained that 'one of the most important reasons for the requirement of "prompt" information on a criminal charge is to enable a detained individual to request a prompt decision on the lawfulness of his or her detention by a competent judicial authority'. It concluded that Article 9(2) of the ICCPR had been violated in a case where the complainant had not been informed upon arrest of the charges against him and was only informed seven days after he had been detained. 60 
Appearance before a judicial or other authority
As mentioned above, arrest and detention must be devoid of arbitrariness and therefore be legal, reasonable and necessary in any circumstances. According to the Body of Principles, the arrest may be ordered by a judicial or other authority before the arrest stage ('ordered by'). In all other cases, the judicial or other authority shall at least be involved immediately upon arrest ('under the effective control of '). 61 As any arrest has to be subject to judicial control or supervision to ensure its lawfulness, anyone arrested has the right to be brought before a judicial or other authority after the arrest. 62 For example, in a case where the detainee had no possibility of taking proceedings before a court to determine the lawfulness of his detention for the purpose of expulsion, the HRC concluded that Article 9(4) of the ICCPR had been violated. 63 The relevant judicial or other authority should be one whose status and tenure afford the 'strongest possible guarantees of competence, impartiality and independence'. 64 In case it is not a judge who decides on the lawfulness of the arrest and possible subsequent detention, the authority in charge has to benefit from the same attributes as a judge; in particular, it must be independent from the authority that conducted the arrest. This is an essential component of the rule of law. The Trainer's Guide has developed a specific rule under which a detainee should be brought before a court as soon as reasonably possible but no later than 48 hours after arrest in order to be charged and be considered for bail or release: this is called the '48-hour rule'. 68 An exception to this rule may only apply if the court is not open on the day the 48 hour period expires and, in such cases, the individual shall be brought before a court on the first possible day following the 48-hour period. The Guide even states that if the 48 hour rule is not observed, the individual in question should be released. 69 This strict rule ensures the early involvement of a judicial body in the assessment of the lawfulness of the arrest and the supervision of a possible extended detention. Limiting the time period under which an individual may be detained in custody without being charged or considered for bail ensures the protection of the rule of law and human rights.
If the judicial or other authority deems the arrest and detention unnecessary and thus unlawful, the individual has to be released. No individual should be kept in custody after his release has been ordered. 70 
Detention as last resort
International law provides that pre-trial detention must not become the general rule and must remain an exception.
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Pre-trial detention is thus a means of last resort. 72 As long as appearance for trial is guaranteed, the defendant should be released.
73 Such release may be conditional to ensure that the defendant appears for trial. 74 The African Commission has also stated that suspects must not be kept in custody without a charge and without the possibility of bail.
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During the assessment of the validity of the detention, substitutes for confinement have to be considered. International standards encourage the use of alternative measures to avoid unnecessary use of detention.
76 Such alternatives should be employed 'at as early a stage as possible'. 77 The criminal justice system should provide a range of non-custodial measures as alternatives to pre-trial detention, taking account of:
• the nature of the alleged offence;
• the gravity of the alleged offence;
• the personality of the defendant;
• the background of the defendant; and
• the protection of the society.
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As pre-trial detainees often lack financial means, monetary bail should not be the sole alternative to detention. Other means such as house arrest monitored electronically should also be available in order not to discriminate against pretrial detainees based on their financial means. All alternative measures should be governed and administered in accordance with the law and judicially supervised. 79 The dignity of the defendant should be 'protected at all times'. 80 The defendant's and their family's right to privacy should be respected throughout and the records of their case should be kept strictly confidential and closed to third parties, with access limited to officials duly authorized or directly concerned with the case. 81 An alternative measure may involve certain conditions. 82 However, any alternative measure should not involve: • medical or psychological experimentation on the defendant; or
• undue risk of physical or mental injury to the defendant.
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Where an alternative measure imposes an obligation on the defendant, it should only be used with the defendant's consent. 84 He or she should also be entitled to make a request or complaint to a judicial or other competent independent authority if an alternative measure and its implementation affect the defendant's individual rights. 85 An alternative measure may be modified or revoked if the defendant breaches conditions attached to it. 86 A breach of a condition should not, however, automatically result in detention. 87 
Supervision of detention
If a judge or other authority decides that the individual arrested shall be kept in detention, the subsequent detention period must also be supervised by a judicial authority.
88 Such authority should be empowered to review the continuity and necessity of the detention. 89 The European Court of Human Rights has noted 'the possibility of subsequent review of the lawfulness of detention by a court', for instance with regard to the detention of persons of unsound mind, 'where the reasons initially warranting confinement may cease to exist'. 90 The person in custody shall also be entitled to appeal to such authority, as well as making a statement on the treatment received by him while in custody.
91
While individuals may be detained in a police facility or in a prison, pre-trial detainees should not be kept in places administered by authorities responsible for investigation. 92 Thus detention in police facilities should not last for more than a very short period of time and officers responsible for supervising detainees should be independent from arresting officers or investigating officers. 
Standards for detention
Even when a judge or other authority has decided that the arrest was lawful, the individual arrested retains the right to the presumption of innocence, according to which any individual who has not yet been convicted in a court of law must be treated as innocent. The presumption of innocence, which is 'fundamental to the protection of human rights', is enshrined in Article 14(2) of the ICCPR, which provides that '[e]veryone charged with a criminal offence shall have the right to be presumed innocent until proved guilty according to law'. 94 Persons who are not convicted of a crime are, under Article 10(2)(a) of the ICCPR, entitled to the treatment appropriate to their status as innocent persons.
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Therefore the presumption of innocence is 'the starting-point for all standards in the area of pre-trial detention', which has to be respected in all pre-trial stages, from the time of the arrest until a judgment is rendered. 96 Unless the prosecution has proved the charge beyond reasonable doubt, guilt cannot be presumed and all public authorities have to 'refrain from prejudging the outcome of a trial'. December 1988, para 77, in which the ECtHR stated that the presumption of innocence requires, inter alia, that when carrying out their duties, the members of a court should not start with the preconceived idea that the accused has committed the offence charged; the burden of proof is on the prosecution, and any doubt should benefit the accused. It also follows that it is for the prosecution to inform the accused of the case that will be made against him, so that he may prepare and present his defence accordingly, and to adduce evidence sufficient to convict him.
Pre-trial detention and human rights in the Commonwealth
Any form of restraint imposed on detainees should be reasonable and necessary for the administration of justice.
98
In any case, as it will be shown below, detainees must not be subjected to torture, ill-treatment or other cruel, inhumane or degrading treatment or punishment. 99 Arrangements for the custody and treatment of pre-trial detainees must be kept under systematic review with a view to preventing torture and other cruel, inhumane or degrading treatment or punishment.
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Detainees should benefit from a 'special regime ', 101 in which the treatment of pre-trial detainees must be guided by the following principles:
• the presumption of innocence;
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• the respect for dignity and humanity; 103 and
• the absence of torture and ill-treatment.
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Detainees should be placed in an officially recognised place of detention administered by and under the supervision of an authority separate from the police. 105 Pre-trial detention and all measures affecting the human rights of a detainee must be ordered by a judicial authority. 106 A person may only be kept under detention pending investigation or trial upon a written order of a judicial authority. 107 A detainee and his counsel should receive prompt and full communication of any order of the detention, together with the reasons for the detention. 108 
Formalities -Registration, Record Keeping and Communication
Record keeping is important for effective judicial control of detention. Rule 7(2) of the Standard Minimum Rules provides that the detention authority should keep a record (either in physical form like a registration book or in electronic form with a secured computer system) in every place of detention and enter details of the following:
• the identity of each detainee;
• the reasons for his commitment;
• the authority for his commitment (i.e., a valid commitment order or equivalent); 109 and
• the day and hour of his admission and release. 110 There should also be a centralised register of all detainees. 111 Unless a detainee wishes the contrary, information on the detention and the place or places of detention (including transfers) should be made promptly available to the detainee's family members, his counsel or to any other persons who have a legitimate interest in this information.
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Pre-trial detainees have the right to be assisted by legal counsel in order to prepare their defence, properly and without undue hindrance. 113 This right is derived from the principle of equality of arms. 114 According to the Body of Principles, detained or imprisoned persons are entitled to 'communicate and consult' with their legal counsel, 'without delay or censorship and in full confidentially'. 115 The term 'without delay' has been defined as no more than a matter of days, and therefore a detainee may not be denied access to counsel for a week or more. 116 The HRC concluded, in a case where a pre-trial detainee had not had access to legal representation for a fourmonth period, that there was a violation of Article 9(4) of the ICCPR 'since he was not in due time afforded the opportunity to obtain, on his own initiative, a decision by a court on the lawfulness of his detention'.
117 Thus a detained person has the right to consult with, and be assisted by, a lawyer in connection with the proceeding taken to test the legality of the detention.
Furthermore, international law provides that anyone shall be informed, if they do not have legal assistance, of the right to legal assistance. In addition, if the detainee in question does not have the means to pay for legal assistance, it should still be assigned to him or her free of charge.
118 According to the European Committee for the Prevention of Torture for example, 'the right of access to a lawyer' is also among the three 'fundamental safeguards' that 'should apply as from the very outset of deprivation of liberty'. 
Investigation of pre-trial detainees
The investigation of pre-trial detainees must be conducted according to the law and thus follow certain principles, such as the right to security of the person, the presumption of innocence, the prohibition of arbitrary interference with privacy, the protection of honour and reputation, the absolute prohibition of torture and cruel, inhuman or degrading treatment, the respect for confidentiality of information, the right not to confess or testify against oneself and the right to a fair trial. 120 The duration of any interrogation of a detained or imprisoned person and the time between interrogations, as well as the identity of the officials conducting the interrogations and other persons present, shall be recorded and certified in such form as may be prescribed by law. 121 Recording this type of information is important in order to assist in determining possible responsibility in the event of an abuse.
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There exist additional standards that elaborate on the duration of interrogations, for example by advising to take into account the individual characteristics of the interrogated person or to provide regular breaks in the event the interrogation lasts for an extended period. 123 Conducting interrogation at night must be avoided and the person being interrogated shall not suffer from sleep deprivation. 124 In any case, interrogation should not lead to the impairment of a person's capacity of decision-making or judgment. Thus no one who is being interrogated shall be subjected to threats or violence of any kind. The rules or instructions in regard to the duties and functions of law enforcement personnel, medical personnel, and other officials who may be involved in the custody, interrogation or treatment of pre-trial detainees must include the prohibition against torture. 125 Interrogation rules, instructions, methods and practices must be kept under systematic review with a view to preventing torture and other cruel, inhumane or degrading treatment or punishment.
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It is also a contravention of medical ethics for health personnel, particularly physicians to apply their knowledge and skills in order to assist in the interrogation of prisoners and detainees in a manner that may adversely affect the physical or mental health or condition of such prisoners or detainees and which is not in accordance with the relevant international instruments. 
Right to silence
The right to remain silent and not to respond to an interrogation is not explicitly protected in international law but it is nevertheless guaranteed by the right not to be compelled to testify against oneself or confess guilt. The right to silence is sometimes also considered as part of a cluster of procedural rules that protect against self-incrimination. 128 Indeed, the European Court on Human Rights has determined that, although the right to remain silent is not explicit in the ECHR, an individual's right to remain silent under questioning and the privilege against self-incrimination are 'generally recognised international standards which lie at the heart of the notion of a fair procedure'.
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The rules of international courts such as the International Criminal Tribunal for the Former Yugoslavia and the International Criminal Tribunal for Rwanda do provide for an explicit right to silence during the investigation period.
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The Rome Statute of the International Criminal Court goes even further as it does not only provide for the right to silence, but also states that silence cannot be used as 'a consideration in the determination of guilt or innocence'. 
Prohibition of ill-treatment
Pre-trial detention should not become a form of punishment or sanction. 132 No solitary confinement or restraining measure shall be imposed on a pre-trial detainee. 133 In general, for 'close confinement' to be allowed, a medical officer has to certify in writing that the prisoner is able to sustain it. 134 Thus it is recognised that, beyond certain limits, solitary confinement may amount to ill-treatment. Further, it is evident that prolonged solitary confinement may be incompatible with international law provisions and the HRC has in fact found violations of Article 10 of the ICCPR in cases of solitary confinement. 135 The HRC has also stated that solitary confinement can lead to a violation of Article 7 ICCPR.
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There is jurisprudence which addresses the issue of solitary confinement. For example, the European Court of Human Rights has stated that it can constitute inhuman or degrading treatment, explaining that: '…complete sensory isolation, coupled with total social isolation can destroy the personality and constitutes a form of inhuman treatment which cannot be justified by the requirements of security or any other reason. On the other hand, the prohibition of contacts with the others prisoners for security, disciplinary or protective reasons does not in itself amount to inhuman treatment or punishment'. 137 Furthermore, medical personnel shall not certify the fitness of prisoners or detainees for any form of treatment or punishment that may adversely affect their physical or mental health. 138 Medical staff shall not participate in any way in the infliction of any such treatment or punishment.
139 It is also a contravention of medical ethics for health personnel to participate in any procedure for restraining a detainee, unless such procedure is necessary for the protection of the physical or mental health or the safety of the detainee, fellow detainees or his guardians, and does not endanger his physical or mental health. 140 The denial of adequate medical treatment or other basic necessities, such as food, may also amount to ill-treatment and thus is also prohibited under international law.
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Prohibition of torture
Along with cruel, inhuman or degrading treatment or punishment, torture is also prohibited under international law.
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The distinction between the torture and cruel, inhuman or degrading treatment or punishment is one of degree and the generally accepted definition can be found in Article 1 of the CAT. 143 The prohibition of torture has a particular status as it is part of customary international law and is thus binding on all states, in all circumstances; it is even considered as a jus cogens norm, which means that it is absolute and non-derogable. 144 Therefore, no exception to this prohibition is acceptable, even in the case of an imminent or grave threat of a terrorist attack for example. 
Conditions of detention
A corollary to the prohibition of all kinds of ill treatment is that detainees must be treated with dignity and humanity. 146 This principle is 'a basic standard of universal application which cannot depend entirely on material resources'. 147 Thus a lack of resources shall not excuse substandard conditions of detention. 148 The conditions of detention must be different than the ones applicable to convicted prisoners, as pre-trial detainees must benefit from a 'special regime'. 149 This is derived from the presumption of innocence, considered above.
Special regime
International standards require pre-trial detainees to be held separately from convicted prisoners. 150 While pre-trial detainees and convicted prisoners may be kept in the same building, they must be kept in separate quarters. 151 If pretrial detainees and convicted prisoners are kept in the same building, then contacts (if any) between pre-trial detainees and convicted prisoners must be kept 'strictly to a minimum' (for example if convicted prisoners work in the pre-trial detainees' quarter as food servers or cleaners). 152 Obviously, the separation between male and female, and between adult and young detainees, shall apply in the same way as it shall apply for convicted detainees. 153 Pre-trial detainees shall also be kept in separate places or separate parts of an institution according to their criminal record, the legal reason for their detention and the necessities of their treatment.
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The separation between detainees and prisoners is appropriate because of the necessity to guarantee the presumption of innocence and because, from the special regime detainees benefit, there are a number of rights that would be difficult to guarantee without this separation. These include the right to see their legal counsel, the right to have food brought in from the outside, the right to wear civilian clothes and the right not to be required to work.
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Accommodation
The place of detention and sleeping accommodation for pre-trial detainees should meet all requirements of health, with particular attention paid to:
• climatic conditions;
• cubic content of air;
• minimum floor space;
• lighting (natural);
• heating; and
It is preferable if detainees have some control over lighting and ventilation so light switches should be found inside the cell and the detainee shall be able to open and close the windows and shutters.
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The European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment recommends that the minimum size for prison cell space, for both males and females, should be not less than 6 square metres per prisoner. It further states that in cases of overcrowding, staff should make arrangements to reduce the time spent in their cells. Detainees shall also sleep in single rooms. 158 In any event, they should be provided with a separate bed and separate and sufficient bedding.
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Food and water
Food should be supplied to pre-trial detainees at regular intervals throughout the day. 160 Drinking water should be available to every pre-trial detainee whenever they need it. 161 The European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment suggested that a situation where the last meal of the day is served at 4pm, with nothing to eat or drink until 7.30am the following day, is inappropriate. 162 The food should be well prepared and well served, as well as nutritional, wholesome and adequate for the detainee's dietary needs. 163 These include those with medical conditions, as well as nursing or pregnant women. The detainees' specific diets for religious or cultural reasons shall also be respected. 164 Where a pre-trial detainee wishes to have at their own expense food of their choice rather than the food provided by the place of detention, they should be able to do so. 
Medical care
All detainees have the right to physical and mental health and thus to free access to the health services available in the country, in the same way as if they were not in detention, or to the doctor of their choice. 166 Decisions about their health should be taken only on medical grounds by medically qualified people and these people have a duty to provide them with the same care as would be provided to a non-detainee. 167 The medical staff shall be independent from the authorities supervising the detention.
In addition, when a detainee is sick or is complaining of illness, the medical officer shall attend to this detainee on a daily basis. In the event that the medical staff deems that the detention has affected or will injuriously affect the physical or mental health of the detainee, the director of the detention centre needs to be informed. 168 It must be made clear to detainees that medical care is available to them as soon as needed. Specific care, such as to respond to the needs of female detainees, who may be pregnant, or to the needs of persons with disabilities, has to be available as well.
Hygiene
Pre-trial detainees should be provided with water and toiletries to keep themselves healthy and clean. 169 Bathroom facilities, including shower and bathing installations using water at a temperature that is suitable to the climate, shall be clean and decent. Care should be taken that the requirements of hygiene are not used as a cloak for imposing discipline. 170 The bedding provided to detainees should be clean and changed regularly to ensure its cleanliness.
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Clothing
A pre-trial detainee should be allowed to wear their own clothes unless such clothes are not clean or fit for use. 172 If it is not allowed, a clean outfit which is suitable for the climate and adequate to keep the detainee in good health should be provided. 173 Such outfit should not be degrading or humiliating and should be different from the outfit supplied to convicted detainees. 174 All clothing should be kept in proper condition and underwear should be changed and washed regularly to maintain hygiene. 175 A pre-trial detainee being removed outside the place of detention should always be allowed to wear their own clothes or other inconspicuous dress. 176 
Property
All belongings of a pre-trial detainee, including any money or effects received for them from outside, should be placed in safe custody and kept in good condition if they are not allowed to keep them. 177 An inventory of the detainee's belongings should be made and signed by the detainee. 178 On their release, all such belongings, except money spent, any property sent out of the place of detention or any article of clothing destroyed on hygienic grounds, should be returned to the detainee. 179 According to international law, every citizen shall have the right to vote except in the event of reasonable restrictions.
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A conviction by a court of law may be considered by a government as a reasonable restriction to the right to vote. In such case, the law must clearly indicate the situations in which a citizen may lose its right to vote. 181 However, it is worth noting that the European Court of Human Rights reaffirmed in 2012 its view that blanket exclusion of all convicted prisoners from voting is illegal. 182 In the case of detainees, the situation is absolutely clear and the HRC has stated that they should not be excluded from exercising the right to vote.
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Note that it is a violation of Article 9(1) ICCPR to keep persons in detention simply on grounds of their political opinions. 184 It is crucial that detention is not used as a means to attempt to change the outcome of democratic elections processes.
Right to freedom of religion
The religious beliefs and moral precepts of pre-trial detainees have to be respected. 185 Thus all detainees have the right to observe their religion and to have access to a qualified representative of that religion. 186 Ideally, the religious representative should not be a member of the detention centre's staff but come from the local community. Detainees shall also be able to attend the religious services provided in the institution and possess religious material, such as books.
Where reasonably possible, places of detention should provide detainees with special diets required by their religious beliefs and cultural preferences.
187 Detainees should also be given the opportunity to observe other requirements of their religion, such as particular clothing or specific ways of praying or washing.
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Right to education and/or work
All detainees shall have the right to take part in cultural activities and education aimed at the full development of the human personality. 189 Detainees shall be able to take part in all cultural, recreational (sport) and educational opportunity available to the benefit of the prisoners' physical and mental health. Education would include, for example, access to a library. 190 The European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment has stated that pre-trial detainees should be provided with a satisfactory programme of activities so that they can positively spend their time during the eight hours or more each day. Most of this time should be spent outside their cells. In any case, pre-trial detainees should not be ignored because of the possible transient nature of their detention.
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Pre-trial detainees shall not be forced to work. However, they should have an opportunity to do so if they wish. Their work should be remunerated.
Right to non-discrimination
As in most prison systems minority groups are often significantly overrepresented, it is important also to consider the international legal obligations in term of non-discrimination. Both CERD and CEDAW contain provisions on the prohibition of discrimination on the basis of race (including colour, national or ethnic origin) or gender.
192 Thus all individuals, whether in detention or not, must be free from discrimination as this right has to be guaranteed by the state on its entire territory. 
Women in detention
The Body of Principles is applicable in its entirety without discrimination, which means that measures applied in accordance with the law and designed to protect the rights and special status of women, especially pregnant women and nursing mothers, shall not be deemed to be discriminatory '. 194 As mentioned above, detention in pre-trial procedures must be a last resort mechanism. The last resort principle must be particularly closely considered when assessing women, as they may be less likely to present a risk for society and should, therefore, only be detained in exceptional circumstances. Whether the woman in question has dependents must be taken into account when deciding on pre-trial detention. Also, it is important that women who have been raped, who are escaping marriage or who have had extra-marital intercourse (in those states where it is an offence) are not automatically placed in pre-trial detention.
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If detention is deemed mandatory for a woman who has been arrested, the Standard Minimum Rules apply and state that detainees of different gender shall be kept in separate institutions or parts of institutions; in an institution which holds both men and women in detention, the whole of the premises allocated to women shall be entirely separate. 196 Facilities for female detainees shall respond to the same standards as the ones for male detainees. The Standard Minimum Rules also include special requirements to respond to instances of pregnancy, childbirth and childcare. 197 Thus there shall be special accommodation for all necessary pre-natal and post-natal care treatment and arrangements shall be made wherever practicable for babies to be delivered in a hospital outside the place of detention. If a child is born in a detention centre, it shall not be mentioned in the birth certificate. Where nursing infants can remain in the institution with their mothers, provision shall be made for a nursery staffed by qualified persons, where the infants shall be placed when they are not in the care of their mothers.
Moreover, female detainees should be supervised exclusively by female staff and should never be in a situation where there is a risk of abuse or harassment by male members of staff.
198 This is an important factor as all international standards provide for this requirement, which shows that many women held in detention have been victims of physical or sexual abuse by men or have committed an offence in response to male aggression or exploitation. 199 As, in general, men dominate detention centres, particular care should be taken in order to ensure that the human rights of women are protected. Their needs shall also be met and for example, they should also be able to make gender adequate choices in relation to their programme of activities (including for education and work possibilities).
Vulnerable persons in detention
In its Handbook on Prisoners with Special Needs, 200 the UN Office on Drugs and Crime has identified different groups of prisoners who, given their vulnerable status in detention, require additional consideration, including:
• persons with mental health care needs;
• persons with disabilities;
• ethnic and racial minorities and indigenous peoples;
• foreign nationals;
• lesbian, gay, bisexual, and transgender (LGBT) persons;
• older persons; • persons with terminal illness; and
• persons under sentence of death.
While the last category refers strictly to convicted prisoners, all other categories of persons should also be specifically considered when analyzing the human rights standards applicable to pre-trial procedures. The above list is not exhaustive and additional categories may be added, such as, for example, persons with drug dependency.
As in the case with women, alternatives to detention must be carefully considered with regard to all categories of vulnerable persons mentioned above. In fact, it is rare that a detention centre is able to meet the requirements of these individuals. As a result, pre-trial detention shall only be used in exceptional circumstances, as a last resort mechanism, in such instances.
Emergency situations
International law has rendered certain human rights non-derogable, even in time of public emergency threatening the life of the nation. 201 For a derogation to be possible, the emergency in question must be grave and at least involve a violent assault. 202 The derogation measures must also be proportional and thus not exceed what is strictly required by the situation. 203 The measures shall then be the least stringent available to alleviate or end the emergency situation.
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As mentioned above, the right to freedom from torture and ill-treatment is one of them. However, other rights mentioned in this section, such the right to liberty and security of person and the prohibition of arbitrary arrest and detention, the right to challenge arrest or detention, and the right to humane and respectful treatment, are not listened among the non-derogable rights, which means that these rights are able to be limited in times of public emergency. 205 Among the regional treaties, only the Arab Charter expressly renders the right to challenge the lawfulness of detention as being non-derogable and only the Inter-American Convention on Human Rights renders the right to humane and respectful treatment as being non-derogable.
Nevertheless, the HRC has stated, with regard to incommunicado detention and arbitrary deprivations of liberty in times of emergency, that "although this right, prescribed in article 10 of the Covenant, is not separately mentioned in the list of non-derogable rights in article 4, paragraph 2, the Committee believes that here the Covenant express a norm of general international law not subjected to derogation". 206 As a result, according to the interpretation of the treaties in practice, prolonged incommunicado detention and arbitrary deprivation of liberty are not permissible in emergency situations.
In the event of an armed conflict, international human rights law continues to apply, together with international humanitarian law. 207 As a result, they remain unlawful in all circumstances. However, a discussion of those laws is outside the remit of this research.
End of pre-trial detention
Finally, according to international law, detainees must be 'tried without undue delay'. 208 The HRC has stated that this guarantee must apply not only to the time by which a trial should be initiated but also to the time by which the judgment should be rendered ('within a reasonable time'). 209 It has further stated that what constitutes 'reasonable time' needs to be determined on a case by case basis. For example, the lack of financial resources for the administration of criminal justice, the fact that criminal investigations are carried out by written proceedings, the seriousness of the alleged offence or the need for continued investigation cannot justify unreasonable delays in procedures leading to prolonged detention. 210 As a result, pre-trial detention should thus be 'as short as possible'. 211 The ACommHPR has stated that indefinite detention of persons is 'arbitrary as the detainee does not know the extent of his punishment'.
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Remedies
Once a judgment is given, the detainee shall either be sent to prison or be released immediately. If the arrest or detention was unlawful, the individual concerned shall have appropriate means of redress. According to international law, 'anyone who has been the victim of unlawful arrest or detention shall have an enforceable right to compensation'. 213
Commonwealth civil law systems
While the vast majority of Commonwealth states operate under a common law system, there are four Commonwealth States which have a criminal system that is based on, or has been influenced by, civil law: Cameroon, Mauritius, Mozambique and Rwanda. A brief summary of each state is given here:
• While Cameroon's legal system is largely based on civil law, it included for decades two regions operating under a common law system. Both systems were in place until a harmonization process was conducted, leading to the adoption of the 2005 Criminal Procedure Code.
• In Mauritius, which was under both French and British rule, the system is predominantly based on common law with regard to criminal procedure law.
• Mozambique, once it gained independence from Portugal, repealed its former legal system until it was revived through law reforms. Thus Mozambique's legal system regarding criminal law is now largely based on civil law. In addition, customary law has played a significant role in the administration of justice of Mozambique and it is recognised at the constitutional level.
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• Rwanda has a civil law system by tradition, having inherited the Belgian legal system. However, following important judicial reforms introduced in 2004, it has moved towards a hybrid system, which incorporates certain common law concepts.
role of the court in the accusatorial system is limited to governing the process of the trial and deciding on a verdict, and thus the division between investigating and judging a case is particularly clear. 217 The interviewing of witnesses, the gathering and testing of scientific evidence, the selection of evidence to be laid before the court, the decision as to what charges shall be brought and the conduct of the prosecution may be entirely under the control of the police in the common law system. 218 In that system, the public prosecutor does not direct the police during the investigation, and thus the role and power of the police is greater than in civil law jurisdictions. 219 With regard to coercive measures, in both criminal systems it is, in principle, only the judicial authority which has the power to authorize them, either by placing a restraining order on the accused or by keeping the accused in custody until the case comes to trial. The supervision of such measures is carried out by the public prosecutor in civil law jurisdictions.
In general, criminal proceedings run more speedily in common law states than they do in civil law states, where the cases that are complicated have traditionally involved a prolonged pre-trial investigation stage. In addition, the availability of guilty plea in a common law system, which shortens the duration of proceedings, has generally not been adopted by civil law jurisdictions. 220 However, there are other mechanisms used in civil law jurisdictions to reduce the length of some proceedings, such as trials without preliminary hearings. 221 Nevertheless, aside from the availability of a guilty plea, there are many procedures that were specific to one of the two legal traditions but which have now been introduced in the other. For example, while habeas corpus was originally only present in common law jurisdictions, it is now present in almost all jurisdictions around the world.
Safeguards against arbitrary arrest and detention
In the common law system it is generally easier to procure an arrest warrant than it is at civil law as that power is usually vested in a police officer (with some exceptions such as a justice of the peace). Some common law jurisdictions, such as England, have tended to move the right to procure a warrant away from the first point of contact (i.e. the police force) to reduce the chance for human rights violations. 222 Also police officers usually have the power to arrest and detain individuals (at least for short period) for alleged offences of a lesser gravity.
In civil law systems police officers must generally justify to a judicial authority why an arrest warrant must be issued. Thus the civil law approach should result in less arbitrary detention taking place. For example, in Rwanda the Criminal Procedure Code states that pre-trial detention must necessarily be ordered by the judge. This detention is further submitted to a range of limits, such as a maximum period of one month for minor offences, up to six months for offences and twelve months for crimes. For a person to be arrested without a warrant, the offence allegedly committed must be of a certain level of gravity. In addition, following the arrest, the necessary information must immediately be given to the public prosecutor. Article 37 of the Criminal Procedure Code states that '[T]he Judicial Police Officer records a statement of the arrest in four (4) copies, one of which is immediately transmitted to the competent public prosecutor, another is filed in the criminal case file, another given to the in-charge of the remand prison and the last given to the accused'. This is in accordance with the civil law approach, which takes the investigative authority away from the police force. Indeed, in Cameroon, there was criticism when the (then) Draft Criminal Procedure Code proposed that the power to issue arrest warrants should be in the hands of the state counsel or judicial police and not a judge. 223 
Habeas corpus
As mentioned earlier in this section, habeas corpus is a procedure which originates in the common law but is now present in civil law jurisdictions. It is protected under the ICCPR. 224 It has been defined as:
[A] judicial remedy designed to protect personal freedom or physical integrity against arbitrary decision by means of a judicial decree ordering the appropriate authorities to bring the detained person before a judge so that the lawfulness of the detention may be determined and, if appropriate, the release of the detainee be ordered. 225 Until 2007 habeas corpus was available only sporadically throughout Cameroon. The availability of habeas corpus in the two Anglophone regions provided those citizens with recourse during lengthy pre-trial detention. Yet it was not available in the Francophone areas. New legislation incorporated habeas corpus so that throughout Cameroon detained individuals have now recourse to have the legality of their detention examined.
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In Mozambique, Article 102 of the 1990 Constitution provides for habeas corpus as it states that "[I]n case of illegal imprisonment or detention, citizens, shall have the right to interpose a writ of habeas corpus." This writ of habeas corpus shall be presented before a court, and the details of the procedure shall be fixed by law. 227 
Length of pre-trial detention
It appears from these civil law systems that the length of pre-trail detention has been longer than the average for common law jurisdictions. In Cameroon, the 2007 Code moves away from the civil law provisions that previously applied with regard to the maximum detention period in police custody, reducing it to a maximum of 6 days. This includes the first 48 hours limit, a duration which can be renewed once without the consent of the State Counsel and once more with the consent of the State Counsel, thus possibly amounting to 6 days. 228 The 48-hour time limit in police custody may also be extended depending on the distance between the place of arrest and the place of detention, a mechanism which has been criticized by the Committee against Torture. 229 In prison, the detention period shall not exceed six months as stated in Article 221 of the Criminal Procedure Code. This time limit can also be extended by the examining magistrate for another six months in the case of a misdemeanor or another twelve months in the case of a felony.
In Rwanda, according to Article 9 of the Law No. 20/2006 of 22 April 2006, the duration of detention for the purpose of the investigation by the police or by the prosecution service is limited to 72 hours and it cannot be extended. 230 The Article adds that '[A]ny person against whom there is no sufficient evidence to suspect that he or she committed or attempted to commit an offence shall immediately be released'. This change in the legislation appears to have been a move away from the civil law tradition as previously the 72-hour period seems to have been renewable for an extended length of time. Once this period in custody is over, the pre-trial detention period is ordered by the judge, with the maximum period of one month for minor offences, up to six months for offences and twelve for crimes. This is comparable with the limitations given in Cameroon.
Right to counsel and legal aid
In Cameroon, Section 417 of the Criminal Procedure Code 2007 states that the presiding judge shall assign legal counsel for any accused being prosecuted for a felony punishable with death or with life imprisonment. Here, the Code abandons the Code d'Instruction Criminelle's stipulation that all indigent accused persons in criminal matters be assigned counsel automatically. The abandonment of this aspect of Cameroon's civil law past in favour of a stipulation that the automatic appointment of counsel applies only to those 'prosecuted with felonies punishable with death or loss of liberty for life' is only sound as far as it goes, as it discriminates against other detainees and so is contrary to the rule of law.
Bail
In most of the common law jurisdictions, the criteria relating to when a person may be detained can be affected by the rules relating to the granting of bail. Through this mechanism, a person accused of an offence may be released by a magistrate or police officer, with or without conditions, until the start of the trial. The right to bail is granted, except when the accused might abscond, might commit a criminal offence or might interfere with witnesses or with the course of justice. Other reasons for not granting bail may be to protect the accused, to give time to a court to make a decision, or if the accused is already on bail for another offence. 231 This measure has not been traditionally part of the criminal law systems of civil law jurisdictions. However, there have been over the last decades, a trend towards the introduction of such mechanism. For example, in Cameroon, one of the key changes introduced by the 2007 Code was the introduction of bail throughout the entire territory.
In Mauritius, the approach taken is that detainees are to be 'released on bail unless there are compelling reasons not to do so'.
232 Section 4 of the Bail Act 1999 indicates that if reasonable grounds exist for believing the suspect 'is likely to fail to surrender to custody, or commit an offence or obstruct the course of justice', bail would be refused. If bail is refused then section 4(b) requires that those refused bail must be brought to court once more within 21 days. With the general burden being placed on the prosecutor to indicate reasons why bail should not be granted, there is an increased chance of the human rights of the accused being protected. Though continued reappraising of the case can impose bureaucratic problems on the judiciary and actually slow the system, i.e. the sooner the detention must be reexamined the more clogged the system can become. The tendency in the common law systems has been to have regular periods of re-examination and to provide individuals with recourse under habeas corpus.
Customary law
It is of note that customary law does not play an important role with regard to criminal procedures in any of the states considered. 233 It appears that, officially at least, customary law has been removed in almost all Francophone African states, with the exception of Cameroon.
234 Yet customary law has had a limited impact on criminal justice in Cameroon, as the Cameroon Supreme Court established in 1972 that for the requirements for customary law to be applicable: 'it must exist, be clear and precise and above all confirm to public order and good morals'. 235 In Mozambique, customary law has played a significant role in the administration of justice and it is even recognised on a constitutional level, 236 but has not been actively applied in the criminal justice system, though there is a sense that while there is 'a position of vigilant criticism of customary law, in its normative dimension, is complemented with a position of active support in relation to its institutional dimension ' . 237 Yet, it is important to highlight that human rights standards have to be upheld even when customary law applies, for instance with regard to gender equality. Customary justice must therefore also abide by the human rights obligations considered above.
Conclusions
It is evident that the number of those who are in detention without trial around the world is significant, as being nearly 34% of the prison population. This situation is very similar across the Commonwealth. It is clear that in some Commonwealth states pre-trial detainees can amount to more than half of the total prison population, with instances of some individuals spending several years before being heard by a court of law.
It has been shown that there are many international standards applicable to pre-trial detention. Treaties, such as the ICCPR, contain important human rights norms which protect individuals before, during and after pre-trial detention periods, such as the freedom from arbitrary arrest or the freedom from torture. Other international instruments set out clear standards by which those in detention should be treated so as to ensure that their human rights are protected. These standards apply to common law and civil law jurisdictions, and the criminal procedures and processes in each system are becoming more similar.
Indeed, it appears that in the four Commonwealth States which follow a civil law based (or hybrid) criminal procedure, the traditional differences between civil law and common law approaches have been blurred. For example, the trend toward the adoption of stricter rules regarding who can issue of arrest warrants has been followed in many common law jurisdictions. This shows an entrenchment of the civil law approach to criminal proceedings which take powers of decision making away from the police and to a judicial authority. In comparison, habeas corpus and bail, two traditionally common law concepts, have found their way into some civil law based jurisdictions. This is particularly interesting to observe in Cameroon, where both legal traditions were distinct -common law in the Anglophone regions and civil law in the French regions -until the harmonization brought with the Criminal Procedure Code 2007. This indicates a trend towards the adoption of the measures, whether from a civil law or common law origin, which are more likely to protect the human rights of the detainee.
International legal supervision of the application of human rights protection of detainees in Commonwealth states would be considerably enhanced if all states ratified the key international human rights treaties, including the First Protocol of the ICCPR and the Optional Protocol to CAT. The former is of particular importance, as a major issue with regard to pre-trial detention is that it is not systematically considered by many states as an option of last resort. Therefore, any additional safeguards to guarantee the rights contained in the ICCPR, such as the right to be brought promptly after arrest before a judge or another authority, should reduce the immediate recourse to pre-trial detention that is currently evident. The latter gives the UN Subcommittee on the Prevention of Torture and other Cruel, Inhuman or Degrading Treatment or Punishment the right to visit and examine places of detention in member states. While this Subcommittee obliges states to put in place mechanisms to examine the treatment of detainees, it also supports and advises these national mechanisms, which can be helpful.
The continued development across the Commonwealth of the practice that only a judicial authority can issue an arrest warrant is a good method to protect some of the human rights of detainees. This offers an additional guarantee against arbitrary arrests, though recognising that issues of corruption and lack of independence -contrary to the rule of law -also need to be overcome. This should be accompanied by legislation that clearly sets out all the alternatives to detention, such as parole, bail, and home confinement, and that these are used. Indeed, all states need to be encouraged to limit the overall maximum duration of pre-trial detention. Although there is no international binding law on what constitutes the maximum acceptable duration of a detention period, 238 rules at the national level provide guarantees so that pre-trial detention is not unduly extended.
There are also a number of administrative and practical actions that can occur that would protect the human rights of detainees These include: to respect the separation between pre-trial and convicted individuals; to respect the separation between male and female detainees; and to respect the separation between detainees depending on the gravity of the charges against them. The detention facilities should comply with international hygenic and health standards, including appropriate washing facilities, clean bedding, single occupancy cells, and appropriate subsistence, as well as access to medical care.
While the above changes may necessitate additional resources for implementation by the police or prison authorities, there are some practical actions that are less demanding in terms of resources. These are: guaranteeing visits to pre-trial detainees during working hours; ensuring that any correspondance between the detainee and their legal counsel remains confidential; guaranteeing the right to vote to all pre-trial detainees (for example by setting up a temporary polling station in the detention centre); allowing detainees to obtain food from the outside if it is available to them; and allowing detainees to wear their civilian clothing.
One particularly important practical action that should be taken is that detainees be made aware of their rights from the time of their arrest. At the time of arrest, police officers should inform them of the reasons of their arrest and their right to seek legal counsel. Of particular benefit would be the drafting of a handbook, which could be given to all pre-trial detainees. This manual would need to be accessible and could be read to them in cases of illiteracy. For example, in 2008 the Mauritius government produced and distributed to convicted prisoners a manual, informing them in English, French and Creole of their rights and duties and the disciplinary measures under the Prisons Regulations 1989.
239 Such a manual could also be distributed to pre-trial detainees, with necessary modifications to reflect their status as innocent persons.
Such actions would assist in the protection of detainees' human rights. It would also assist in the clarification, as established by this article, of better practices for pre-trial police investigation and prison use, including police arrest 
